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Py FILE:B3-190828 RATE: Deceuaver' 3, 1977
O MATTER OF: Jack B. Xessner Construczion
~ Lee C. Nelson, Jae.
Q
DIGEST:
N4 Requests for :ﬁview of procureneant funded by lederal grant

{nvolving 10 percent minoricy business euterprise reguire-
ment mandzted by Public Works Exzployment Act of 1977,
which requirei:ent is subject:-of cunflicting L'.S, Distri~t
Court opinions and other pending litigation, will not be
considered until litigatf.n 1is finslly resolvedi.

Jack E, Kosmer Construction and-Lee C. Nelson, Inc. request
review of the award by the Great Falls (lontana) Fublic Schools of
& construction contract financed by a 5rant fror the Eccuonic

The bids submitted by the two firms were reiected because of
non=-ccxpliance with a requiresent, mandated by secclon 106(f)(2)
of thé Local Fublic Works Capital Development and Investment Act
of 1976, as a:ended by the Public Works Employment Act of 1977,
,Public Law 95-15, ‘that bidders have 1C percent of 2 federally
.’l]'funded project performed by a Mino=i%  Business “rterprise (MBE).
‘The firms contend that the requirement 'discriminalid-against
#* 2 % 3ll nonmirority business enterprisss’ and the rejection of
their hids was "racially discriminative."

The MBE prevision of the 1977 act ha='been the subject of
conflicting United States District Court opinions, See Associated
General Contractors of:Californiz v. Secretary of Corcerce, U,S.
District Court for the Central District of Califor:ia, Civil-iction
No. 77-3733-AAH, October 31, 1977, and Ccnstructors issociation of
Western F. nnsylvania v, Kreps, U.S. District Court for the Western
District of Pennsylvania, Civil Action No. 77-1035, October 13,
1977, The California decision has been appealed to the United

States Supreme Court,
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This Office gensrally will not rule on a maiter that is
tha subject of litination befure a court of competent jurisdice

tion. Nartron Co oratlon and DC Electronics, Incorporated,
33 Comp, Gen, 730 5197a$ 74=-1 CPD 1543 KDI Pr:-cision Products,

'Inc.. B-180025, May l4, 1970, 741 CPM 235, In view thereos,

we helicve it would be inappropriate’ “or this Office to take amy
aﬂrion on the matter until the litigation is finally resolved.
Accordingly, the ccmplaints are dismissed.
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Paul G. Dembling
General Counsel
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